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HPSOR\HHV EHFDXVH LW ZDV IHDUIXO WKDW LW ZRXOG QRW EH DEOH WR
H[HUFLVH LWV ULJKW WR VHW LQLWLDO WHUPV RI HPSOR\PHQW� ³D ULJKW WR
ZKLFK WKH 6XSUHPH &RXUW DWWDFKHV JUHDW LPSRUWDQFH LQ %XUQV�´
6SUXFH 8S� ���� :/ ����� DW ��

,G� DW �������
:H WKHQ KHOG WKDW DQ HPSOR\HU PD\ VHW WKH LQLWLDO WHUPV RI

HPSOR\PHQW ZLWKRXW ILUVW FRQVXOWLQJ WKH EDUJDLQLQJ XQLW UHSUHVHQWDWLYHV
LI LW KDV QRW E\ ³WDFLW LQIHUHQFH´ PLVOHG WKH HPSOR\HHV LQWR WKLQNLQJ WKDW
WKH SULRU ZRUNLQJ FRQGLWLRQV ZRXOG FRQWLQXH� RU LI WKH HPSOR\HU KDV
DIILUPDWLYHO\ DQQRXQFHG QHZ HPSOR\PHQW FRQGLWLRQV ³EHIRUH RU
LPPHGLDWHO\ DIWHU FRPPHQFLQJ RSHUDWLRQV�´ ,G� DW ��� �HPSKDVLV DGGHG��

,W LV GLIILFXOW WR VTXDUH WKH VHFRQG FLUFXPVWDQFH ZLWK WKH 6SUXFH 8S
DQG5($([SUHVV WHVWV ZH UHOLHG RQ LQ3HWHUV� 0RUHRYHU� LW LV LQFRQVLVWHQW
ZLWK RXU FRQFHUQ WKDW ³>W@KH SURSHU WHVW VKRXOG DIIRUG D EDODQFH EHWZHHQ
WKH LQWHUHVWV RI VXFFHVVRU HPSOR\HUV DQG EDUJDLQLQJ XQLWV´ EHFDXVH LW WLSV
WKH EDODQFH LQ IDYRU RI WKH QHZ HPSOR\HU DW WKH H[SHQVH RI WKH EDUJDLQLQJ
XQLW� 7KLV LV FRQWUDU\ WR WKH %XUQV H[FHSWLRQ� DQG LUUHFRQFLODEOH ZLWK RXU
GHFLVLRQ LQ 6SLW]HU�
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3HWHUV IDLOV WR FLWH 6SLW]HU� ,Q 6SLW]HU� WKLV &RXUW QRWHG WKDW WKH

6HFRQG &LUFXLW� LQ GHILQLQJ WKH SHUIHFWO\ FOHDU VXFFHVVRU H[FHSWLRQ� UHOLHG
RQ WKH 1/5%¶V GHFLVLRQ LQ 6SUXFH 8S &RUS�� ��� 1/5% 1R� �� �������

7KH 6HFRQG &LUFXLW� UHO\LQJ RQ WKH %RDUG¶V GHFLVLRQ LQ
6SUXFH 8S &RUS�� ��� 1�/�5�%� 1R� �� ������� KDV FRQVLGHUHG
WKH ³SHUIHFWO\ FOHDU´ H[FHSWLRQ ZKHUH WKH LQLWLDO WHUPV ZHUH
DQQRXQFHG SULRU WR RU VLPXOWDQHRXVO\ ZLWK WKH LQYLWDWLRQ WR WKH
SUHGHFHVVRU¶V HPSOR\HHV� %URWKHUKRRG RI 5DLOZD\ Y� 5($
([SUHVV ,QF�� ��� )��G ���� ��� ��G &LU� ������ 7KH FRXUW
OLPLWHG WKH H[FHSWLRQ WR ZKHUH WKH

QHZ HPSOR\HU KDV HLWKHU DFWLYHO\ RU� E\ WDFLW LQIHUHQFH�
PLVOHG HPSOR\HHV LQWR EHOLHYLQJ WKH\ ZRXOG DOO EH
UHWDLQHGZLWKRXW FKDQJH LQ WKHLU ZDJHV� KRXUV� RU ZKHUH
WKH QHZ HPSOR\HU� XQOLNH WKH 5HVSRQGHQW KHUH� KDV
IDLOHG WR FOHDUO\ DQQRXQFH LWV LQWHQW WR HVWDEOLVK D QHZ
VHW RI FRQGLWLRQV SULRU WR LQYLWLQJ IRUPHU HPSOR\HHV WR
DFFHSW HPSOR\PHQW�

6SLW]HU� ��� )��G DW ������ �TXRWLQJ 5($([SUHVV�� +RZHYHU� ZH GLG QRW
DW WKDW WLPH DFFHSW WKLV UHDGLQJ RI WKH %XUQV FDYHDW�

:LWKRXW FRPPHQWLQJ RQ WKH DFFHSWDQFH RI WKLV OLPLWDWLRQ E\ WKLV
FRXUW� ZH EHOLHYH WKH IDFWV LQ WKH LQVWDQW FDVH DUH VXIILFLHQW�
QHYHUWKHOHVV� WR HVWDEOLVK WKDW WKH HPSOR\HHV ZHUH PLVOHG E\
³WDFLW LQIHUHQFH´ LQWR EHOLHYLQJ WKH\ ZRXOG EH UHWDLQHG ZLWKRXW
FKDQJH LQ WKH FRQGLWLRQV RI HPSOR\PHQW� +HUH� WKH HPSOR\HHV
ZHUH WROG WKH &RPSDQ\ ZRXOG ³FDUU\ RQ DV XVXDO�´

,G� DW ����
,Q 3HWHUV� ZH GLVFXVVHG ERWK WKH 6SUXFH 8S DQG 5($ ([SUHVV WHVWV

IRU SHUIHFWO\ FOHDU VXFFHVVRU� 3HWHUV� ��� )��G DW ���� :H WKHQ
H[SODLQHG�

7KH SURSHU WHVW VKRXOG DIIRUG D EDODQFH EHWZHHQ WKH
LQWHUHVWV RI VXFFHVVRU HPSOR\HUV DQG EDUJDLQLQJ XQLWV� 6LPSO\
KLULQJ WKH SUHGHFHVVRU¶V XQLRQ HPSOR\HHV VKRXOG QRW
DXWRPDWLFDOO\ WULJJHU D GXW\ WR EDUJDLQ� 7KH VXFFHVVRU HPSOR\HU
VKRXOG EH JLYHQ DQ RSSRUWXQLW\ HLWKHU WR VHW WKH LQLWLDO WHUPV RI
HPSOR\PHQW RU WR LQIRUP WKH HPSOR\HHV WKDW WKH FRQGLWLRQV RI
HPSOR\PHQW ZRXOG UHPDLQ LQ SODFH� VXEMHFW WR EDUJDLQLQJ� %\
HOLPLQDWLQJ WKH VXFFHVVRU HPSOR\HU¶V RSSRUWXQLW\ WR VHW WKH
LQLWLDO WHUPV RI HPSOR\PHQW VLPSO\ EHFDXVH LW FKRRVHV WR KLUH D
VXEVWDQWLDO FRPSOHPHQW RI LWV SUHGHFHVVRU¶V HPSOR\HHVPD\ OHDG
WR GLUH FRQVHTXHQFHV IRU VXFK HPSOR\HHV� )RU H[DPSOH� D
VXFFHVVRU HPSOR\HU PD\ FKRRVH QRW WR KLUH LWV SUHGHFHVVRU¶V
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